


recovery of attorney fees and expenses in-
curred by JMP in defending itself in the
lawsuit. The trial court concluded that the
specific terms of the subcontract obligated
Weather Shield to provide a legal defense

to JMP against the homeowner claims even
though Weather Shield was ultimately found
not liable. Evidence indicated that 70% of
JMPs settlement with Plaintiffs was attribut-
able to window defects such that the trial
court equally allocated 70% of JMP’s defense
fees to Weather Shield and Darrow. The trial
court apportioned the 70% allocation evenly
between Weather Shield and Darrow, each to
pay JMP $131,274.

Issue on Review

Following various procedural attacks and
subsequent judicial rulings in related cases,
Weather Shield sought review, and the Court
granted review; of the following issue:

Did a contract under which a subcontrac-
tor agreed “to defend any suit or action”
against a developer “founded upon” any
claim “growing out of the execution of
the work” require the subcontractor to
provide a defense to a suit against the
developer even if the subcontractor was
not negligent?

Court’s Analysis and Ruling

The Court affirmed the findings of both the
superior court and appellate court, ruling that
although a jury determined that there was no
liability attributable to Weather Shield such
that it did not owe a duty to indemnify JMP,
the subcontract at issue otherwise imposed

a duty upon Weather Shield to defend JMP
merely upon the allegation of Weather Shield’s
negligence.

The Court specifically analyzed this case with
respect to the contractual duty to defend in

a non-insurance context. In so doing, the
Court relied on basic principles of contract
interpretation: specifically that parties are free
to negotiate the terms of their contracts. In
this case, Weather Shield agreed to defend
any suit against the developer “founded upon”
any claim “growing out of the execution of
[Weather Shields] work?” The duty to defend
as expressly set forth in the subcontract clearly
contemplated a duty that arose when such a
claim was made, and was not dependent on
whether there was ultimately a finding of
liability against Weather Shield.

Simply stated, Weather Shield agreed to
defend JMP even when there was merely the
allegation that Weather Shield’s work caused
damage. JMP was entitled to rely on the
contract terms and Weather Shield was
therefore necessarily obligated to finance a
defense on JMP’s behalf.

Discussion, Analysis and Impact
The Crawford opinion clarified the impact of

a duty to defend contract provision and when
the obligation is triggered. Itis clear that

this duty is not dependent on a finding of
negligence, but rather when a claim is made.
The Court focused on the Plaintiffs’ complaint
rather than the Developer’s cross complaint for
purposes of triggering an obligation to defend.
Id. at 548.

The Court’s focus makes sense for two reasons.
First, a General Contractor’s claim for indem-
nification against a subcontractor relates only
to the Plaintiff’s claims. Second, the General
Contractor would have no standing to sue for



claims that Plaintiff is not asserting. However,
we caution against relying wholly on a strict
analysis of the allegations in the pleadings
because the complaint can always be amended
to incorporate the specifics of the defects list.

If the Plaintift’s allegations clearly implicate

a subcontractor’s scope of work, the General
Contractor may tender its defense. Typically,

a General Contractor’s tender occurs some-
time after the cross-complaint is filed against
the subcontractor. The Court in Crawford
noted that the General Contractor made its
tender by way of cross-complaint. Service of
a cross-complaint contemporaneously with a
tender of defense creates a strong argument
that the General Contractor can recover its
defense fees and costs from the moment it files
an answer and cross-complaint. If the tender
comes later, the subcontractors could position
themselves for a strong argument that pre-
tender fees and costs should be excluded from
the equation.

Crawford tenders should be specific and
tailored to the particular subcontractor so that
the subcontractor is on notice of the claims.
Otherwise, a General Contractor will likely
face a subcontractor letter requesting more
information, which could arguably put the
burden back on the General Contractor. The
General Contractor could counter this posi-
tion by pointing to the language of Crawford
itself whereby the allegations in a complaint
are good enough to trigger an obligation.
Subcontractors have several strategic ways to
handle a Crawford tender. First, ask for the
written contract because it is very unlikely that
the duty to defend exists by way of oral con-
tract. Second, subcontractors can assure the

General Contractor that the “claims” are being
defended by the subcontractor and that the
General Contractor need not incur further ex-

penses. Third, subcontractors should ask the
General Contractor to identify with specificity
all fees and costs incurred for defending the
scope of work at issue. Fourth, subcontractors
should request that the fees and costs be seg-
regated into two components; namely; those
paid by the insurance carrier and those paid
by the General Contractor. The reason for
making this request is because case law exists
that holds that the client is not out of pocket if
its insurance carrier is paying the client’s attor-
neys fees and costs. See Bramalea California v.
Reliable Interiors, 119 Cal. App.4th 468 (2004).

In addition to the foregoing, subcontractors
should attempt to negotiate with the Plaintiffs’
attorneys directly to see if they will release the
issue in exchange for payment on the issue.
This is because the General Contractor’s obli-
gation to defend the issue will likely be extin-
guished by an issue release. Id. at 558 n.7. The
same would be true if the subcontractor won
a dispositive motion on liability. In either of
these situations it is likely that the subcontrac-
tor’s duty to defend would be extinguished.

Concluding Remarks

The Crawford Court acknowledges the dif-
ference in bargaining power between a De-
veloper and its subcontractors but does not
delve into a deep discussion on the issue. The
Court confirms that the basic rules of contract
interpretation still apply and essentially advises
parties to read the terms of a contract before
signing it. The decision also confirms that a
duty to defend may be broader than a duty

to indemnify, depending upon the language
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of the construction contract at issue. Civil
Code section 2782 (as amended) should
eliminate this distinction yet the parties may
still contract around the timing and funding
of a defense obligation subject to any right of
reimbursement.

Practically speaking, Crawford relates only to
pre-2006 construction contracts and sub-
sequent contracts must be consistent with
the indemnity and defense obligations as set
forth in Civil Code section 2782. It should be
noted though that section 2782 does allows
parties to contractually agree to the timing
and reimbursement of defense costs, so long
as those provisions do not waive the defense/
indemnity limitations set forth in that sec-
tion.

Footnotes 12-13 to the Crawford decision
explain that it is appropriate to defer, upon
agreement of the parties, resolution of a
party’s contractual defense obligation until
the underlying litigation has been completed.
If the parties cannot agree, they are allowed
to file motions for summary judgment/sum-
mary adjudication to resolve those issues
even though the construction defect lawsuit
has not yet resolved. If there then is a finding
of an ongoing duty to defend, but the par-
ties cannot agree how the defense should be
handled, the trial court may allow the under-
lying lawsuit to be defended by counsel of the
indemnitee’s choosing, subject to later appor-
tionment of that obligation among all other
subcontractors who may share that obliga-
tion for their particular scope of work. We
question whether this provision affords some

leverage in formulating a response to a

Developer’s tender of defense.

Additionally, when interpreted strictly,

the language “to defend any suit or action”
against a developer “founded upon” any
claim “growing out of the execution of the
work” appears to indicate that the language in
Plaintiffs’ complaint is controlling. In other
words, if the complaint does not contain al-
legations implicating a particular subcontrac-
tor’s scope of work, then said subcontractor’s
duty to defend the Developer is not trig-
gered. Therefore, it would seem completely
reasonable to deny a Developer’s tender if
Plaintiffs’ complaint is silent as to your client’s
scope of work. We note, though, that Plain-
tiffs are often liberally given leave to amend
their pleadings such that your client’s scope
of work could easily be added to the list of
alleged offenses. To be certain, a Santa Clara
County judge recently denied a developer’s
motion for summary judgment requesting
indemnity on the grounds that the complaint
did not include allegations of defects impli-
cating the subcontractor’s scope of work. It

is unknown if this decision will be appealed
but we anticipate that this ruling will result

in more specificity in the pleadings for future
construction defect lawsuits.

You should be fully informed with respect to
the scope of any indemnity contract that you
sign. Please do not hesitate to contact our of-
fice if you need any legal assistance regarding
your construction contract. KPC

Mr. Scott is an experienced construction attor-

ney, located in Klinedinst Sacramento. He can be
reached by calling (916) 444-7573.
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